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EDITORIAL NOTES. 


In our first editorial in the May issue comments were made upon 
what the Legislature did and did not do at its last session. Com- 
menting thereon, one of the most prominent members of the House 
of Assembly thus writes: “With the statements in general I am most 
heartily in accord. My recollection, however, is that the proposed 
judiciary amendments to the constitution were adopted by the General 
Assembly and Senate, and that, upon inquiry of the Secretary of State, 
you will find that they have been duly tiled. If not, the clerk of the 
House should be called upon to file the same, as ] remember that 
amendments made in the Segate were approved by the House, and I 
made a motion that they be filed in the office of the Secretary of 
State. The separatie» of general and municipal elections and the theory 
of assembly districts are desirable. I do not think, however, that the 
separation of general from municipal elections should be made at the 
expense of the extension of the term of Governor and of the members of 
the Senate, which will deprive the people of the right to a more fre- 
auent vote on the question of who should occupy these important 
offices. In other words, I think that such influential state officials should 
frequently be elected and not get out of touch with the sentiment of 
the people. The election of assemblymen by districts is a most 
excellent plan, but the thickly populated counties are deprived of a fair 
representation. The amendment as passed limits the number of 
assemblymen to sixty. It should, in accordance with the Governor’s 
suggestion, be increased to ninety.” 





- Some time since we spoke of the large amount of receivers’ fees 
and fees to counsel in the case of the Knickerbocker Trust Company of 
New York City, which suspended last fall and was rehabilitated by 
these receivers. The amount of fees allowed by the court was $75,000 
each for receivers and counsel. We are glad now to be able to report that 
the New York Supreme court has cut down these fees to $30,000. The 
criginal order was made by Mr. Justice Clark. The receivers were 
Ernst Thalmann, Henry C. Ide and George L. Rives. They were ap- 
pointed on October 25, 1207, and served five months. George W. 
Wickersham acted as their counsel. Mr. Thalmann said the receivers 
Lelieved they had earned fully $75,000. The decision, while written by 
Justice Gaynor, was concurred in by Justices Woodward, Jenks, Hooker 
and Miller. It says: “It was in order, on the said accounting and 
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discharge of the temporary receivers, for their compensation and ex- 
penses to be fixed and ordered paid out of the assets before they should 
be turned over to the trust company. That is the settled practice in 
the accounting of executors, trustees and receivers. I[t is not neces- 
sary to institute a separate proceeding for that purpose, and it is never 
done. It is part and parcel of the accounting. The claim that the court 
had no jurisdiction to fix such compensation and expenses is therefore 
without foundation. But the amount allowed was so grossly excessive 
as to amount to a spoliation of the assets of the trust company, and the 
or<ler must be reversed or else modified for that reason. To allow it 
to stand would implant general distrust of the administration of justice. 
The temporary receivers served for only five months. The allowance - 
$75,000 to each for compensation and the same sum to their counsel, ' 
all the great sum of $300,000, is so disproportionate as not to wear the 
appearance of unhampered judicial discretion and judgment, but of 
having been arranged by agreement between the temporary receivers 
and the directors of the trust company, and adopted by the court 
inadvertently or without the exercise of its controlling judgment and 
discretion. This also appears from the peculiar form of the order—viz.: 
that the sums fixed should be paid provided the trust company consented 
which its officers promptly did. Inasmuch as the first duty of the 
directors of the trust company is to be diligent to have these charges 
upon the funds of the trust company fixed as low as possible, it seems 
strange that they should send counsel here to argue in favor of the 
compensation as fixed below. It imparts a strange moral aspect to the 
case, to say the least. It is urged that the court should not assume 
a paternal supervision over the directors of the trust company, but 
should be satisfied with or let pass what they are willing to do in the 
premises; but if there could be any force at all in such a suggestion in 
any case this is not such a case.” There is now a new law in the state 
of New York giving the State Superintendent of Banks the power to 
liquidate a banking institution, by which the heavy expenses of a 
receivership need not be incurred. It is stated that at the new legal rate a 
liquidation by the State Superintendent, if it had been applied: to the 
Knickerbocker bank, would have been only $4,200. 





It is stated that the State Board of Assessors of Taxation, which 
is composed of two Republicans and two Democrats, are evenly divided 
as to the propriety of raising the tax assessments on railroad property 
in Hudson and adjoining counties, to comply with the state law. This 
is unfortunate if it be true. Independent of the merits of the case, 
there ought to be found a majority of the board to determine upon a 
correct adjustment. The contention is that the newly appointed mem- 
bers of the board feel that the laws of the state have not been complied 
with, and that the two former members are unwilling to raise the 
assessment, because it may reflect upon their judgment of previous years. 
We do not know just how true this is, but if there should be a tie it 
proves that Governor Fort is right in his view as given to the last 
legislature that by-partisan boards are not satisfactory. Of course, 
there is no reason why partisanship should enter into the matter of 
assessing property, and it may only happen that the division in the 
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board tallies with the party sentiments of its members. But there are 
many cases where partisanship will serve to make tie votes. If boards 
are to be formed in which each political party shall be given a repre- 
sentation, there should be three members only, of which the party in 
power should have the majority representation, and in this manner 
responsibility can be accurately placed. 





On another page we present a most interesting address by the Hon. 
James Bryce, British Ambassador to the United States, and one of the 
really great authors of the present time. We notice that “Law and 
Commerce” tells of the life of Mr. Bryce at Washington, which shows 
how a really great man may be as modest and unassuming and as 
easily approached as the humblest citizen. We quote the most interest- 
ing portions from this article: “Although Mr. James Bryce, King 
Edward’s Ambassador to the court of Theodore I., is a $50,000 a year 
man—with $10,000 added as an entertainment fund and a well and 
spacious Official and private residence thrown in—he is as democratic 
in his personal manner and habits and in hisway of doing business as 
President Roosevelt himself. It is putting it mildly to say that there are 
no frills about Ambassador Bryce. He is an author of world-wide repu- 
tation, an orator of grace and profundity, a publicist of high repute, an 
executive of great accomplishments and diplomat of brilliant achieve- 
ments, yet he is above and beyond all a simple, direct, everyday sort of 
man who would never attract the slightest attention in a crowd. Wash- 
ington gets accustomed to all sorts of foreigners, but somehow Ambas- 
sador Bryce seems not to be a foreigner at all. When writing his consti- 
tutional history of the American commonwealth, he met a great many of 
our public men, visited many cities and towns and became imbued with 
the American idea, and, to some extent, with the American way of doing 
things. This accounts, perhaps, in a measure, for the air of democracy 
that surrounds the British embassy to-day, but it does not explain alto- 
gether just why things are as they are since Mr. Bryce succeeded the 
unfortunate Sir Henry Mortimer Durand, driven from the capital by the 
force of female vindictiveness. To see Mr. Bryce seated in the big half 
sitting room, half office of the embassy on Connecticut avenue, dressed 
in a tweed suit, puffing away at a pipe and talking rapidly, clearly and 
with a noticeable concentration of mind upon one subject, nobody would 
ever dream that he is the Ambassador of the most powerful ruler in the 
world. The introduction of Ambassador Bryce and his wife to Wash- 
ington actually occurred when they walked late into the Presbyterian 
Church of the Covenant, almost opposite the embassy, one Sunday soon 
after their arrival, listened attentively to the sermon and afterwards lin- 
gered in the aisle chatting with friends, whom they had formerly known 
and to whom they were then being introduced, in the regular old coun- 
try fashion. The Bryces were living at an apartment house at that time 
while the embassy was being put in readiness, and every morning the 
early habitues of Connecticut avenue used to see a small white-haired, 
white-whiskered man, wearing a rough and ready business suit, thick 
soled shoes and pot hat scurrying along the few blocks between his hotel 
and the embassy. He walked close to the curbstone so as to avoid 
bumping into people, moved along at a very rapid gait, as befits an active 
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member of the Alpine Club, and generally had his hands folded in front 
of him and slipped into the sleeves of his overcoat. At other times this 
interesting figure could be seen leaving the embassy about five in the 
afternoon, no matter what the state of the weather, hiking out to Dupont 
Circle, thence west along Massachusetts avenue to Rock Creek bridge, 
and so on toward Tenallytown. It was not discovered until the Bryces 
had been here some time that the interesting pedestrian was the new 
British Ambassador.” 





A singular error in the makeup occurred in the May Law Journal 
as to the article classed under ‘Miscellany,’ entitled “Banquet to 
Judges.” The matter at the beginning of page 158 properly belongs 
to that article, and not to the article entitled “Lawyers’ Club Meeting,” 
to which, by accident, it was attached. 





METHODS AND CONDITIONS OF LEGISLATION. 


[An address delivered before the New York State Bar Association, January 24, 1908, by James 
Bryce. Ambassador for Great Britain to the United States]. 


The immense increase in the volume of legislation during the last 
half century is one of the salient features of our time. Various causes 
may be assigned for it. It may be due to the swift changes in economic 
and social conditions which have called forth new laws to deal with these 
new facts. Pessimists may ascribe it to the spread of new evils or the 
increase of old evils which the state is attempting by one expedient after 
another to repress. This is what Tacitus meant when he wrote, “Cor- 
ruptissima republica plurimae leges.” Or the optimist may tell us that 
it is an evidence of that reforming zeal which is resolved to use the 
power of the state and the laws for extirpating ancient faults and mak- 
ing every one happier. Which of these or of other possible explana- 
tions is tlie true one, I will not step to consider. But the fact that the 
output of legisiation has of late been incomparably greater than in any 
previous age—ereater not only absolutely but in proportion to the popu- 
lation of the civilized nations—suggests a consideration of the forms 
and methods of law-making as a topic well suited to be dealt with by a 
great professionali body such as I have the honor of addressing. Law- 
yers and judges have to know the law, to explain the law, and to apply 
the law. It is of the utmost consequence that their influence should be 
exerted to see that the law is well made. 

Here, in particular, this subject has an urgent claim upon your 
attention, for although there is more legislation everywhere in Western 
Europe than tliere used to be, and far more in England, still in no ecun- 
try is the outpvt so large as in the United States, where, besides Con- 
gress, forty-six state legislatures are busily at work turning out laws on 
all imaginable subjects with a faith in the power of law to bless mankind 
which few historians or philosophers, and few experienced lawyers, wiil 
be found to share. ; 

In modern tree countries where laws are enacted by representative 
assemblies, where the economic and social questions to be dealt with are 
generally similar, and where the masses of the people are moved, 
broadly speaking, by the same impulses, the problem of how to make 
legislation sat:sfoctory in substance and in form is virtua'ly the same 
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problem everywhere. Accordingly, the light which the experience of 
one country affords is pretty sure to be useful to other countries. Ja 
the general observations I propose to offer to you, you will probably 
wish that | should dwell spon that experience, and should in particular 
indicate which of the experiments tried in Engiand have proved success- 
ful, and what are the problems that remain for that country still un- 
solved. : 

First, let a word be said on the authorities whence legislation in 
England proceeds. A supreme legislature has many diverse kinds of 
rules to make; and the growth of business in the British Parliament has 
led to the severance from general public statutes of other kinds of 
work with which Parliament formerly dealt much as it deals with those 
statutes now. 

At one time Parliament used to pass acts which, being of tempor- 
ary application, and passed for special reasons, ought hardly to be 
deemed legislation in the proper sense, being really rather in the nature 
of executive orders. To-day it very rarely passes such acts. Orders of 
the executive kind are now made not directly by Parliament, but either 
by the king in council, upon some few matters that are still left within 
the ancient prerogative of the crown, or else under statutory powers 
entrusted by Parliament either to the king in council or to some admin- 
istrative department. I believe that in France and Germany also such 
orders are not made by the legislature. There is also a larger class of 
rules or ordinances of a somewhat wider but not general application, 
which being of an administrative nature require from time to time to be 
varied. Such rules or ordinances are in England now usually made by 
authorities to whom power in that behalf has been specifically delegated 
by Parliament. We have now a mass of such “Statutory Rules and 
Orders” as we call them, filling many volumes. Some, including those 
which affect the crown colonies, are made by the crown in council. 
Some, being those which regulate legal procedure in the courts, are 
made by the rule committee, consisting of judges of the Supreme Court 
of Judicature, and other representatives of the legal profession. The 
rest are made by the department of state, especially by the home office 
and the local government board. 

A third class includes enactments which, though they apply only to 
particular places or persons and are thus not parts of the general law, 
such as railway acts, canal, gas and water, and electric lighting acts, acts 
giving powers to municipalities or other local authorities, etc., are passed 
by Parliament and have the full legal effect of a general statute. They 
are, however, sharply distinguished from general public acts in the 
method by which they are passed. They are brought in on a petition by 
private persons. Notices have to be publicly given of them some two 
months before the usual beginning of a parliamentary session in order 
to call the attention of all persons possibly interested. When brought 
in they are, after the second reading (which is taken as a matter of 
course, unless some special cause of opposition on general public 
grounds is alleged), referred to a small committee, usually of four mem- 
bers, before which the opponents may appear to resist them ar to have 
them modified. The members of this committee make 1 declaration 
that they have no private interest in the matter dealt with by the bill, 














166 THE NEW JERSEY LAW JOURNAL. 


and are required to deal with it in a judicial spirit, on the basis of the 
evidence presented and the arguments used by the lawyers who repre- 
sent each side, just as in a court of justice. It is deemed improper to 
attempt to address private solicitations to the members of the committee 
to influence their decision. Under this system all our railways, and 
such other public undertakings as require statutory sanction, have been 
constructed and have had their legal power from time to time increased 
or varied. It has worked well in every respect but one. It has been 
costly, for where the bill has been contested the fees paid to agents and 
counsel sometimes mount up to huge sums. But it has been adminis- 
tered not only with honesty but with seldom even a suspicion; and it 
has relieved the two houses of a vast mass of troublesome work by 
leaving this work to judicial committees. Moreover, it has the advant- 
age of giving every such bill the certainty of being examined on its 
merits. Being outside the competition for time of public bills, and 
treated in a different way, the pressure of public business does not pre- 
vent a private bill (except in the rare cases where a large public issue is 
raised) from being sent to a committee, considered there, and, if it pass 
the committee, being reported to the house and passed there. The 
committee may reject a bill, but cannot get rid of it quietly by omitting 
to report. Finally, it relieves members of Parliament of having to spend 
time and toil in advocating or opposing bills affecting their constituen- 
cies. Having, during twenty-seven years in the House of Commons, 
represented two great industrial communities, I can bear witness to the 
enormous gain to a member in being free from local interests and local 
pressure. 

[ dwell upon this point in order to explain to you how it is the 
British parliament has been able to deal with the great mass of local 
legislation necessarily imposed on it by the principal that special statu- 
tory authority is required for undertakings which involve the com- 
pulsory taking of land or the creation of what is in itself a monopoly. 
Other details regarding these private bills must be left unnoticed, that I 
may pass on to the larger question of public general legislation, which is 
what most interests you and me as lawyers. 

The quality of statute law may be considered in respect: First, of 
its form; secondly, of its substance. 

As respects form, you, as lawyers, know that a statute ought to be 
clear, concise, consistent. Its meaning should be evident, should be 
expressed in the fewest possible words, should contain nothing in which 
one clause contradicts another or which is repugnant to any other pro- 
vision of the statute law, except such provisions as it is expressly intend- 
el to repeal. 

To secure these merits two things are needed, viz.: That a bill as 
introduced should be skilfully drafted, and that pains should be taken to 
see that all amendments made are also properly drafted, and that the 
working is carefully devised at the last stage and before the bill is 
enacted. Of these objects the former is in England pretty well secured 
by the modern practice of having all government bills—these being 
the most important and the large majority of those that pass—prepared 
by the official draftsman, called the parliamentary counsel to the treas- 
ury. If the form is not always satisfactory, that is due not to his fault 
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but to parlimentary considerations, viz., the need for putting measures 
into shape which makes it least difficult to run them through parliament. 
As respects amendments in committee and final revision, our English 
procedure is not satisfactory. There ought to be some means of cor- 
recting, before a measure finally passes, those inelegancies, redund- 
ancies and ambiguities which the process of amending in committee 
usually causes. But as parliament has, so far, refused to allow any 
zuthority outside itself to alter the wording in the smallest point of form, 
ali that can be done is to use the last stage of the bill to cure such 
Llemishes as can be discovered. Doubtless the same difficulties arise 
here. I am not fully informed as to how they are dealt with, but have 
learnt with great interest of the efforts recently made in Wisconsin, 
under the zealous initiative of Mr. McCarthy, and in this state, also, 
to supply by a bureau of legislation assistance to members of the legis- 
lature in the preparation of their bills. The value of this seems to have 
been already recognized in both states, and I hear that there are now 
seven states in all where arrangements are made by state authority for 
such help. 

Now let us come to the substance of legislation, and start from two 
propositions which every one will admit. 

i. There is in all free countries a great demand for legislation on 
all sorts of subjects, mainly due to the changes in economic conditions 
and to the impatience of reformers to have all sorts of evils dealt with 
by law. 

2. The difficulty of framing good laws is enormous, because tie 
work is in most countries no longer the comparatively easy task of 
repealing old laws which hampered and constrained the citizens— 
destruction is simple work—but the far harder task of creating 2 new 
set of laws which shall guide and help men to attaining the ends they are 
bent on. Seventy vears ago people thought that the great thing was 
io get freedom. When they had got it they were dissatisfied, and 
instead of simply letting everything and everybody alone to work out 
their own weal or woe, on individualist principles, they forthwith set 
te work to forbid some things which had been tolerated before and to 
throw upon government all sorts of new functions more difficult and 
delicate than those of which they had stripped it. 

Whether the disposition to increase the range of governmental 
action is right or wrong, | am not here to discuss. The current is, at 
least for the moment, irresistible, as appears from the fact that it 
prevails alike in Western Europe, in England, in the British colonies 
and in the United States. The demand for a profusion of legislation 
is inevitable; and the difficulty of having it good, undeniable. In what 
does the difficulty consist ? 

In three things. First, of those who demand legislation, many 
do not understand exactly what is the evil they desire to cure, the 
good they seek to attain. Secondly, when they do understand the evil 
they seldom know what is the proper remedy, when they seek the 
laudable end they seldom perceive the best means to it. Thirdly, the 
number of measures, remedial and constructive, called for is so large 
that it is very hard to select out of them those most urgently needed. 
No legislature can deal with all at once. Where many are being pressed 
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at once by different persons they jostle one another, and like people 
crushing one another in the narrow exits of a theatre, they move more 
slowly than if they were passed in some regular order. 

It would be easy to suggest, if one were drawing a new constitution 
for a new community, an ideal method of securing good legislation and 
securing it promptly. But we have actual concrete constitutions and 
governments to deal with, so instead of sketching ideals, I will ask 
you to consider the actual machinery provided in the United States and 
in Britain for passing statutes. This machinery differs materially in the 
two countries. 

The American plan starts from the principal that the legislative 
department must be kept apart from the executive. Accordingly, the 
administration in the national and in the state governments has neither 
the responsibility for preparing and proposing measures nor any 
legally provided means at its disposal for carrying them through 
Congress, though the President and the state governors can recommend 
them, and sometimes succeed in so using their influence as to secure a 
bill’s passing. You rely on the zeal and wisdom of the members of Con- 
gress to think out, devise and prepare such measures as the country 
reeds; on the committees of your assemblies to revise and amend these 
measures; on the general sense of the assemblies and the judgment of 
their presiding officers or of a so-called “steering committee” to 
advance and pass those of most consequence. 

We, in England, have been led by degrees to an opposite principle. 
The executive is with us primarily responsible for legislation and, to 
use a colloquial expression, “runs the whole show,” the selection of 
topics, the preparation of bills, their piloting, and their passage through 
parliament. 

It is a frequent practice for the government to appoint commis- 
sions to take evidence and report upon topics of importance which need 
legislation. Such reports are often valuable, and often lead to the pass- 
ing of good measures. They would be still more valuable but for the 
political pressure which usually compels a government, against its bet- 
ter judgment, to make commissions too large, and to place upon them 
persons better known as representatives of particular types of opinion 
than as experienced and impartial masters of the subject. 

When it comes to the actual introduction of a measure, the work 
of preparation is done by an administrative department of the govern- 
ment and the drafting by the government draftsman. The department 
supplies the matter of the bill, the latter puts it into shape. Thus both a 
considerable measure of practical knowledge of the subject and a high 
measure of professional competence for giving legal form to what is 
meant to be enacted are secured. Not only measures which raise 
iarge political issues, but all the more important measures of each ses- 
sion are brought in by the ministry on their responsibility as leaders of 
the majority in the House of Commons. The most important, including 
those likely to raise party controversy, are considered by the cabinet, 
sometimes also by a cabinet committee, and sometimes at great length. 

Bills brought in by private members are drafted by themselves, or 
by some lawyer whom they employ fer the purpose. Should a private 
member ask a minister or a department for assistance, it would always 
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be given him, assuming that the department approved of its purpose. 
Nowadays, however, a private member's bill has no chance of passing, 
:f opposed; so that legislation likely to raise any controversy has virtu- 
ally passed into the hands of the ministry. ; 

Once the bill is launched its fate depends on the amount of intelli- 
gent care the legislature is disposed to give it, and the amount of skill 
the minister in charge shows in steering the boat which carrier its 
fortunes. He has, of course, the assistance of the official draftsman 
and sometimes of one or more colleagues in preparing his own amend- 
ments and considering those proposed by others. He must try to get 
time enough reserved for its passage, the disposal of time resting with 
the government. 

The practical result of our English system may be summed up by 
saying that it secures four things: 

(1.) A careful study of the subject before a bill is introduced. 

2.) A decision by men of long political experience as to which out 
of many subjects most need to be dealt with by legislation. 

(3.) A careful preparation of measures, putting them into the form 
in which they are most likely to pass. Obviously that may not be 
always the best form, but there is no use in offering to parliament some- 
thing to good for such a world as the world of practical politics every- 
where is. 

(4.) The fixing upon some one of responsibility for dealing with 
every really urgent question. Whenever an evil has to be dealt with 
or a want supplied by the action of the legislature, there is never any 
doubt who shall do it. The government has got not only to propose 
something but to put something through, the minister to whom it be- 
longs having it in charge through all its stages. A government which 
fails to pass its bills suffers in credit; and if the matter is a speciatly grave 
one, may probably be turned out either by the House of Commons or by 
the voters at the next general election. 

There are, however, defects in the English system. One is the fact 
that Parliament, in spite of all that has been done to relieve it, is still 
terribly overtaxed. There is more to be done than time can be found 
for. Another is the tendency to devote attention to measures not so 
much in the order of their real importance as of the amount of interest 
which the party in power feels in certain questions, an interest which 
may be comparatively transitory. A third is the disposition of an oppo- 
sition in Parliament to oppose the measures of the government because 
it is the government that brings them forward. The habits of party con- 
troversy are so strong that the merits of a proposal are apt to be for- 
gotten under the impulse of a desire to use all the means which the rules 
of debate provide for damaging or turning out a government whose gen- 
eral principles or actual conduct of affairs the minority may disapprove. 
This is the counterpart of the advantage which the government power 
of pushing forward legislation carries with it, being indeed a defect nec- 
essarily incident to that advantage. It frequently involves much need- 
less expenditure of time and the loss of measures in themselves desir- 
able. Thus it happens that in England, ministers usually get less credit 
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than they deserve for good measures lying outside the sphere of party 

controversy, and the needed legislation is always in arrear. Still, when- 
ever the people feel that something is to be done, they know whom to 
require to get it done, and it gets done. 

In France the method of legislation stands half-way between the 
American and English methods. The ministry studies a subject, often 
with great care, prepares a bill dealing with it, and launches a bill in the 
chamber. There, the bill passes into the hands of a committee which 
amends and perhaps quite remolds it, then returning it to the chamber 
with an elaborate report. In the chamber it is in charge, not of the 
minister who proposed it, but of the committee reporter, the ministry 
having no more power over its fortunes than flows from the fact that 
they are the leaders of the majority and can speak in its support. There 
are also many bills brought in by private members; and these also go to 
the committees and have apparently a better chance than private bills in 
England. 

Switzerland, like America, but unlike France, has no ministers as 
voting members of either chamber, but they are allowed to speak and 
defend their policy or advance a‘ measure, in either the house or the 
senate. The importance of the legislature has, however, been reduced 
by the free use made of the popular vote or so-called referendum. 

Soth these intermediate systems lose something of the momentum 
which the responsibility of government for legislation gives in England, 
but they also reduce the merely party opposition which it has to en- 
counter, while they give to the preparation and passing of measures the 
advantage of the co-operation of those whose administrative experience 
enables them to perceive what is really wanted and to judge how it had 
best be attained. 

Whether it is possible to establish in this country consistently with 
the provisions of the federal and state constitutions any scheme by 
which the executive can be rendered more helpful to the legislature or 
by which legislatures can be more completely organized for the purposes 
of legislation, with a more authoritative leadership, these are questions 
for you on which I can hazard no opinion. As in the British constitu- 
tion promptitude of action and concentration of power have been so 
fully attained that some critics think that stability is insufficiently se 
cured, so your system in establishing stability by an elaborate system of 
checks and balances may have sacrificed some of the motive power re- 
quired to push legislation forward. Apart, however, from these large 
questions, which I indicate in passing, there may be improvements con- 
sistent with your constitutions and with our constitution which each 
country may effect. It is the experience of all civilized countries that 
scientific method, which has been applied to everything else, also needs 
to be applied more fully and sedulously to the details of constitutional 
and political organization than is now the case. And if one may judge 
from the recent action of your states there are certain changes already 
in progress. The sittings of legislatures have been made less frequent 
and shorter, and as sessions grow shorter state constitutions grow 
longer. Not only many subjects but even many minor details of legisla- 
tion have been withdrawn from the legislature by being placed in tne 
state constitution which the legislature cannot change. The demand is 
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moreover made by some reformers that Congress shall deal with topics 
which formerly were left entirely to the state. Whether this be wise or 
not is a matter on which I cannot venture to speak. But it is another 
sign of the times. 

Let me try to illustrate how scientific method may be applied to the 
constructive part of legislation and the arrangements of legislatures. It 
may be applied to the collection of data. The facts on which laws ought 
to be based need to be gathered, sifted, critically examined. Especially 
necessary is it to ascertain not only how other countries have legislated 
on the subjects which occupy public attention here but what has been 
the practical working of the laws they have enacted. 

Take such subjects as the tariff and the law of corporations. Every 
civilized country has to deal with corporations, and has the same task, 
to keep them under some control, and to prevent them from establishing 
oppressive monopolies, yet always without checking individual enter- 
prise. Every one, except the monopolist, wishes to stop monopolies, but 
nobody wants to substitute meddling officialism. How to steer between 
these two risks is no easy problem, and needs scientific inquiry, with an 
examination of the laws of other countries. 

Any country that has a system of customs duties meant to be pro- 
tective, needs to know how each duty, whether on raw materials or on 
the manufactured article, operates upon the manufacturer, the dealer, 
the consumer; and the more complex and all-embracing a tariff is, the 
greater this need. Now, both these subjects are beyond the knowledge 
and the skill of the ordinary legislator, either in Europe or here. Only 
special study can give the knowledge and skill required to competently 
advise the person who has to prepare measures on either subject. The 
same thing holds true of railroads, of mines, of factories, of sanitation, 
of irrigation, of forest conservation and many other topics of current 
interest. All must be approached in a scientific way, using the results of 
the experience of other countries. 

Methods, too, have to be studied as well as facts. To devise and 
apply sound methods of legislation is equally a matter requiring careful 
study and a knowledge of the systems which have succeeded elsewhere. 
For instance, a distinction ought to be drawn between the work proper 
of a legislative body and that which is better left for some administra- 
tive or judicial authority, making rules under a power delegated by the 
legislature. Administrative rules are better made in that way, and the 
time of the legislature is saved. Similarly, bills relating to local 
and personal matters ought to be distinguished from those which affect 
the general law. The more these local matters, in which the pecuniary 
interests of persons or corporations are involved, can be kept apart from 
politics, the better. They are usually fitter for a sort of investigation, 
judicial in its form, though not necessarily conducted by lawyers. To 
take them out of the ordinary business of a legislature saves legislative 
time, while it removes temptation. It sets the members of a legislative 
body free to deal with the really important general issues affecting the 
welfare of the people which are now crowding upon theni. It helps them 
to appeal to the people upon those general issues rather than in respect 
of what each member may have done for the locality he represents. 
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Let me sum up in a few propositions, generally applicable to mod- 
ern free countries, the views to which I have sought to direct your 
attention. 

I. The demand for legislation has increased and is increasing both 
here and in all highly civilized countries. 

II. The task of legislation becomes more and more difficult, owing 
to the complexity of modern civilization, the vast scale of modern in- 
dustry and commerce, the growth of new modes of production and 
distribution that need to be regulated, yet so regulated as not to 
interfere with the free play of individual enterprise. 

III. Many of the problems which legislation now presents are too 
nard for the ordinary members and even for the abler members of legis- 
‘ative bodies, because they cannot be mastered without special knowl- 
cdge. (It may be added that in the United States a further difficulty 
arises from the fact that legal skill is often acquired to avoid trans- 
gressing some provision of the federal or a state constitution.) 

IV. The above conditions make it desirable to have some organ- 
ized system for the gathering and examination of materials for legisla- 
tion, and especially for collecting the laws passed in other countries on 
subjects of current importance. 

V. To secure the pushing forward of measures needed in the 
public interest, there should be in every legislature arrangements by 
wiiich some definite person or body of persons become responsible for 
the conduct of legislation. 

VI. Every modern legislature has more work thrown on it that 
it can find time to handle properly. In order, therefore, to secure 
cufficient time for the consideration of measures of general and perma- 
rent applicability, such matters as those relating to the details of 
administration or in the nature of executive orders should be left to be 
cealt with by the administrative department of government, under 
delegated powers, possibly with a right to disapprove reserved to the 
legislature. 

\ Ii. Similarly, the more detailed rules of legal procedure ought 
to be left to the judicial department or some body commissioned by it, 
instead of being regulai-d by statute. 

VIIT. Bills of a local or personal nature ought to be separated 
from bills of general applicabiiity and dealt with in a different and 
quasi-judicial way. 

[X. Arrangements ought to be made, as, for instance, by the 
creation of a drafting department connected with a legislature or its 
chief committees, for the putting into proper legal form all bills intro- 
duced. 

X. Similarly, a method should be provided for rectifying in bills 
before they become law such errors in drafting as may have crept into 
them during their passage. 

XI. When any bill of an experimental kind has been passed, its 
workings should be carefully watched and periodically reported on as 
respects both the extent to which it is actually enforced (or found en- 
fercible), and the practical results of the enforcement. A department 
charged with the enforcement of any act would naturally be the proper 
authority to report. 
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XII. In order to enable both the legislature and the people to 
learn what the statute law in force actually is, and thereby to facilitate 
good legislation, the statute law ought to be periodically revised, and as 
far as possible, so consolidated as to be brought into a compact, con- 
sistent and intelligible shape. 

| venture to submit these general observations because at this time 
cne observes everywhere an unusual ferment over economic and social 
questions, and an unusually loud demand for all sorts of remedies, some 
of them crude, some useless, some few possibly pernicious. Here, in the 
United States, this ferment takes a form conditioned by your consti- 
tutional arrangements and your political habits. There seems to be in 
many quarters a belief that the state governments cannot deal with 
some of the large questions that interest the whole country. Yet there 
is also a fear to disturb the existing balance of powers and functions 
between the state authorities and the national government. There is a 
feeling that evils exist which governments ought to deal with, and for 
dealing with which the existing powers of governments ought to be 
extended. Yet there is also a dread of officialism and of anything 
approaching the bureaucratic interference of continental Europe. Discon- 
tent is qualified by doubt. The reforming spirit runs with a strong 
current, but it is arrested by the conservative habits of a people who 
value the old institutions and realize how much caution is needed in 
modifying them. So, again, there is a disposition to criticize state gov- 
ernments and city governments, and to appeal to good citizens, as 
voicing the best public opinion, to step in and do whatever useful work 
those governments are failing to do. But how is public opinion to be 
organized, concentrated, focused? Who the persons to give it that 
definite and authoritative expression which will enable it to prevail? 
These are some of the problems which appear to be occupying your 
minds, as under different forms, they occupy us in Europe. They will, 
doubtless, like other problems in the past which were even harder, be all 
solved in good time, solved all the better because there is here in Amer- 
ica, little of that passion which has at other times or in other countries 
overborne the voice of reason. 

Meanwhile, as there is evidently a good deal of legislation before 
sou, every improvement in the machinery of legislation and the con- 
ditions of legislation that can be made is worth making, every light that 
the experience of other countries can suggest, is worth receiving and 
using. 

The great profession to which you belong has a special call to 
exert in this direction its influence, which has often been exerted for 
the benefit of the nation. You know such weak points as there may be 
in the existing legislative machinery. You know them as practical 
men who can apply practical remedies. If you see a public benefit in 
separating different classes of bills and treating the special or local and 
personal bills in a different way from the public ones, you can best judge 
hew this should be done. You have daily experience of the trouble 
which arises from obscurities or inconsistencies in the statutes passed, 
of the wasteful litigation due to the uncertainty of the law, with all the 
expense and vexation which follow. You are, I hear on all hands, not 
satisfied with the criminal procedure in many of your states. These 
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are matters within your professional knowledge. You can, with the 
authority of experts, recommend measures you deem good, and remon- 
strate against those that threaten mischief; and I understand that re- 
monstrances proceeding from the bar are frequently effective. 

Some cynical critics have suggested that the legal profession regard 
with equanimity defects in the law which may increase the volume of law- 
suits. The tiger, it is said, cannot be expected to join in clearing away 
the jungle. This splenetic view finds little support in facts. Allowing 
for the natural conservatism which the habit of using technical rules 
induces, and which may sometimes make you over-cautious in judging 
proposals of change, lawyers have, both here and in England, borne a 
creditable part in the amendment of the law. It is a great mistake to 
think they profit by its defects. Where it is clear and definite, where 
legal procedure is prompt and not too costly, men are far more ready to 
resort to the courts for the settlement of their disputes. It is un- 
certainty, delay and expense that lead them to pocket up their wrongs 
and endure their losses. Even, therefore, on the lower ground of self- 
interest, the bar has nothing to gain by a defective state of the law. 
Rut apart from this, every man who feels the dignity of his profession, 
who pursues it as a science, who realizes that those whose function it is 
thoroughly to understand and honestly apply the law, are, if one may 
use the somewhat highflown phrase of a great Roman jurist, the priests 
oi justice—every such man will wish to see the law made as perfect as 
it can be. So, too, whoever realizes, as in the practice of your profes- 
sion you must do, how greatly the welfare of the people depends on the 
clearness, the precision, the substantial justice of the law, will gladly 
contribute his knowledge and his influence to furthering so excellent a 
work. There is no nobler calling than ours, when it is pursued in a 
worthy spirit. 

Your profession has had a great share in molding the institutions of 
the United States. Many of the most famous Presidents and ministers 
and leaders in Congress have been lawyers. It must always hold a lead- 
ing place in such a government as yours. You possess opportunities 
beyond any other section of the community for forming and guiding and 
enlightening the community in all that appertains to legislation. Toc- 
queville said seventy vears ago: “The profession of the law serves as a 
counterpoise to democracy.” We should rather say that it has given 
democracy its legal framework, and it keeps that framework in working 
order. To you, therefore, as an organized body of lawyers, one may fitly 
address these observations on legislative methods drawn from the ex- 
perience of Europe. We live in critical times, when the best way of 
averting hasty or possibly even revolutionary charges is to be found in 
the speedy application of remedial measures. Both here and in Europe 
improvements in the methods of legislation will not enable the will of the 
people to be more adequately expressed, but will help that will to ex- 
press itself with prudence, temperance and wisdom. 

What is legislation but an effort of the people to promote their 
common welfare? What is a legislature but a body of men chosen to 
make and supervise the working of the rules framed for that purpose? 
No country has ever been able to fill its legislatures with its wisest men, 
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but every country may at least enable them to apply the best methods, 
and provide them with the amplest materials. 

Never, | think, since the close of the Civil War, has there been 
among the best citizens of the United States so active a public spirit, so 
warm and pervasive a desire to make progress in removing all such 
evils as legislation can touch. Never were the best men, both in your 
legislatures and in the highest executive posts, more sure of sympathy 
and support in their labors for the common weal. 





THE TAX ON AUTOMOBILES. 

Hon. Henry C. Pitney, former Vice-Chancellor, recently wrote the 
following to the Newark “Sunday Call”: 

“In an editorial of last Sunday you ask why automobiles should 
be taxed while other horse-impelled vehicles are exempt. The answer 
is simple enough. 

“They impose upon the surface of the highways a degree of wear 
and tear much greater, in comparison with the service they perform, 
than that resulting from the use of the ordinary vehicle. This is a 
matter of common observation, and is due to several causes all combined. 

“First—The weight of the auto, as compared with the amount 
of transportation it effects, is much greater than that of the horse car- 
riage. 

“Second.—It is carried along the highway by friction on its surface, 
precisely as a locomotive pulls a train of cars, and that friction wears 
the surface of the road bed. This friction involves a certain amount 
of slip, and the dust and gfavel of the road help to cut the surface of 
the telford or macadam road. This cutting away and wear of the 
surface is plainly visible in the track of the automobile, especially on 
grades. 

“Third.—The automobile makes much greater speed than the 
ordinary horse vehicle and the increased speed requires much greater 
pewer. That is, the requisite power increases more rapidly than the 
speed and the wear and tear increase in the same proportion, precisely 
as the same train of railway cars subjects the railroad track and road 
Led to a greater wear and tear when traveling at the rate of 60 miles 
an hour than at 30. 

“These assertions are based on the most simple and familiar laws 
of physics, and are sustained by common observation. 

“Another consideration is worthy of notice. The automobile 
occupies, and, so to speak, monopolizes the highway to a much greater 
degree than the ordinary horse vehicle, and renders its use by such 
more dangerous. The improved stone roads of this state are rendered 
by the automobile so uncomfortable, as well as dangerous, to the or- 
dinary pleasure carriages as to substantially exclude them therefrom, 
while the farmer and marketman is constrained to employ a more 
experienced and expensive driver for his ordinary work wagon. 

“The stone roads of this county cost nearly half a million borrowed 
on bonds, and are rapidly wearing out. I doubt if the taxpayers will be 
cither able or willing to keep them up without the aid of some special 
tax like that on automobiles. H. C. PITNEY.” 
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THE NUGENT CASE. 


Much interest has been attracted to what is known as “The 
Nugent Case,” which was recently argued before the Supreme Court. 
The application for a writ of certiorari in this case was accompanied by 
interesting points and arguments. 

The application was made on May 9, in Newark, before Chief 
Justice Gummere, for the writ, to review the indictments for alleged 
election frauds returned against City Counsel James R. Nugent and 
others. Mr. Samuel Kalisch, counsel for Mr. Nugent, explained that 
the writ was desired in order that the Supreme Court could be petitioned 
to quash the true bills on the ground that they were defective. 

Mr. Kalisch gave eight reasons for the granting of the application. 
These were that the indictments do not set out sufficient facts in either 
count thereof to constitute an offense under the laws of New Jersey; 
that neither count in such indictment charges a criminal offense against 
the defendants; that the very nature of the offense charged in either 
counts in the indictment shows it to be incapable of being the joint act 
of the defendants and therefore the joinder of the defendants in the 
counts vitiates the said counts of said indictment; the indictment fails to 
show that the alleged election districts set out therein were legally 
constituted election districts under the laws of New Jersey; that the 
title of the act of 1905, upon which said indictment is founded, is void 
and unconstitutional in that its title is defective and misleading; because 
each count of said indictment charges the defendants with several dis- 
tinct criminal offenses; the counts of said indictment are vague and 
indefinite and leave it uncertain as to what particular offense the 
defendants are charged with; because the said counts are vague, un- 
certain and indefinite. 

Prosecutor Mott appeared with Mr. Louis Hood, who, as special 
counsel for the state, made the argument for the denial of the application. 
One of the pleas advanced by him why a writ should not be granted was 
that itwas of great importance the election cases should go to trial as soon 
as possible and that the prosecution should not be delayed by having 
the matter left in the Supreme court for a long time. He remarked 
that the court could appreciate the fact that the witnesses for the State 
would be better able to tell their stories “as near to the time of the 
offense as possible” than they would six or seven months later. In- 
asmuch, Mr. Hood said, also, as they were witnesses who were liable to 
change their home addresses, it might be difficult to locate them at 
a future date. In replying to this the Chief Justice said: 

“T do not think I should be asked to refuse the writ because of 
the Prosecutor’s statement that his witnesses might be so unreliable or 
untrustworthy they cannot be depended upon to give the same evidence 
at a future date as they would now.” 

At one point the Chief Justice interrupted Mr. Hood’s argument to 
question the lawyer regarding the title of the act under which the in- 
dictments had been drawn. The court remarked that the act was 
frequently and erroneously referred to as the “primary election law,” 
whereas it was a supplement to the general election law. He said he 
did not wish to be understood as questioning the validity of this law, 


however. 
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Later in the course of his argument, Mr. Hood declared that the 
trial of the election cases “is of great importance.” Referring to this 
afterward, the court stated that while he did not doubt the importance 
to the public of the election cases as covered by the indictments, he 
thought it “of equally great importance to the state whether the election 
law as it stands is valid or not,” and further on “the sooner it provides 
punishment for a violation of the law the better it will be.” 

“There are substantial grounds for the granting of the writ,” said 
Mr. Kalisch. “There are certain objections which affect all four of the 
indictments against Mr. Nugent. The indictments allege that in a 
certain district of a certain ward, so and so did falsely register at the 
instigation of the defendants. That is not proper, because the court 
does not know what a certain election district of a certain ward consists 
of, and it does not appear that an election district is a political division 
oi the state. The boundaries of the territory wherein the alleged offense 
was committed should have been given. An election district is not a 
political division, and if it is it is not such a one as the court can take 
judicial knowledge of. 

“In 1903 the legislature changed the laws and instead of primary 
meetings or caucuses, established primary elections. But there is no 
penalty for the violation of the law’s provisions. It is clear from reading 
the conspiracy indictment, that they are founded on section 215 of the 
act of 1898, and this section uses the words primary meeting or caucus. 
Section 33 of the act of 1908 reads that that statute applies ‘so far as 
may be,’ and it is a question of what effect this will have on the matter. 
This apears to be an incomplete exercise of the legislative functions. 

“Again, the indictments are defective because they fail to show that 
the Democratic party is a political party entitled to hold a primary elec- 
tion under the primary act. This should have been set forth in the true 
bills with proof of the votes polled. The indictments fail to show the 
clection districts as being election districts. 

“As the criminal act depends upon the non-residence of the accused, 
the territory where the crime is alleged to have been committed is the 
very essence of the offense. This should be set forth so the court may 
see whether or not the alleged act was performed in the alleged district 
and so the defendants may be informed of the charges against them. 
The indictments should aver that the election districts contained no less 
than 150 voters and it should be shown that the territory was an election 
district under the meaning of the law. 

“The entering of the false name on the register was the overt act. 
Ail that has been done, however, is to set forth how it is accomplished 
and it is charged that the overt act was committed by a stranger not a 
party to the conspiracy charge. The statute says one of the confederates 


must commit the overt act.” 
The writ was granted. 





The right of a lien creditor to enforce his lien after a discharge of 
the debtor in bankruptcy is sustained in Flint v. Chaloupka (Neb.) 
111 N. W. 465, 18 L. R. A. (N.S.) 309, in harmony with the great 


weight of authority. 
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LANNING v. BOARD OF EXCISE COMMR’S OF CITY OF BURLINGTON. 
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(N. J. Supreme Court, Fecrucry 24, ‘9s). 


intoxicating Liquors—License 
—Location Near Church.—Under 
section 4 of chapter 114, P. L. 
1906 (page 203), no license can be 
granted to sell spirituous liquors 


point of the same and the nearest 
point of the building wherein such 
liguors are intended to be sald, 
notwithsianding the fact that the 
enirance to the latter building is 





more than 200 feet distant from 
(Syllabus 


by less measure than one quart 
in any new place within 200 feet ihe church curtilage. 
of the curtilage of a church edifice, >y the court). 
measured between the nearest 


Certiorari by Charles M. Lanning against the board of excise 
commissioners of the city of Burlington to review a resolution of the 
board. Resolution affirmed. 


Argued November term 1907, before Swayze and Trenchard, JJ. 


Mr. E. R. Walker and Mir. Frank S. Katzenbach, Jr., for prose- 
cutor. 

Mr. Ernest Watts for defendant. 

Trenchard, J.: This writ of certiorari brings up for review the 
following resolution of the board of excise commissioners of the city 
of Burlington: “Resolved, that it appearing to the board that the 
building for which Charles M. Lanning has made application for a 
license to keep an inn and tavern is within two hundred feet of the 
curtilage of the Broad Street M. E. Church, the board has no au- 
thority under the law to consider the application of Mr. Lanning.” 
Assuming, but not deciding, that certiorari is a proper remedy in such 
case (Stout v. Hopping, 17 N. J. Law, 471; Ricardo v. Common 
Pleas, 38 N. J. Law, 182; Benedict v. Howell, 39 N. J. Law, 221; 
East Orange v. Hussey, 70 N. J. Law, 244, 57 Atl. 1086), we are of 
the opinion that the resolution under review must be affirmed. 

The reason relied upon by the prosecutor for setting aside the 
resolution is as follows: ‘Because the hotel, for a license for which 
the prosecutor applied to the respondent said board of excise com- 
missioners of the city of Burlington, is not within two hundred feet 
of the curtilage of the respondent Methodist Episcopal Church in the 
city of Burlington, N. J., with the meaning of the prohibition con- 
tained in section 11 of chapter 114 of the Laws of 1906.” The statute 
in question is to be found in section 4 of chapter 114, P. L. 1906, p. 203. 
The section is an amendment to a prior act, and so much of it as is 
pertinent to this case reads as follows: “No license shall be granted 
to sell spirituous, vinous, malt or brewed liquors by less measure 
than one quart * * * in any new place within two hundred feet 
of the curtilage of a church edifice * * * measured between the 
nearest point of the same and the nearest point of the building wherein 
such liquors, or any of them, are intended to be sold.” 

In the present case the license applied for was for a “new place.” 
The building wherein the liquors are intended to be sold is, if the 
entire building is considered, “within twenty-five feet of the curtilage 
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of a church edifice,” or, if we consider that part of the building only 
which is devoted to hotel purposes, within 156 feet of such curtilage. 
But it is contended by the prosecutor that he is relieved of the 
inhibition of the statute by the fact that the entrance to the hotel is 
more than 200 feet distant from the church curtilage. We see no 
force in this contention. The purpose of the Legislature seems to have 
been clearly expressed in language unambiguous and definite. It is 
that no license shall be granted in a new place within 200 feet of the 
curtilage of a church measured between the nearest point of the same 
and the “nearest point of the building wherein such liquors are in- 
tended to be sold.” Under these circumstances, the pertinent rule was 
laid down in Rudderow v. State, 31 N. J. Law, 512, by Mr. Justice 
Elmer thus: “No principle is better settled, or more important to be 
faithfullly adhered to by courts called upon to enforce written statutes, 
than that in the absence of ambiguity in the language used, no ex- 
position shall be made which is in opposition to the express words; 
or, as the maxim is sometimes expressed, it is not allowed to interpret 
what has no need of interpretation.” To yield to the contention of the 
prosecutor would require an unjustifiable exposition of the statute in 
opposition to its express words. 

The result is that the resolution brought up is affirmed, with costs. 
(68 Alt. Rep. 1083). 


BAUMANN v. BALLANTINE. 


(N. J. Supreme Court, February 27, 1908). 


Attachment—Property Subject 
—Income From ‘Trust Fund— 
Section 5 of the attachment act 
(P. L. 1901, p. 159) enacts that 
a legacy or distributive share of 
an estate in the hands of an exec- 


against the legatee or next of kin 
for his debt. 

Held, that an income from a 
fund held by trustees under the 
provisions of a will, which income 
is directed to be paid to a debtor 


absolutely, is attachable. (Sylla- 
bus by the court.) 


utor, administrator, or trustee 
may be attached in an action 


Mo- 


Action by Gustave Baumann against George A. Ballantine. 
tion to set aside writ of attachment. 


Argued November term, 1907, before Garrison and Reed, JJ. 


Messrs. Gray & Archer, for the motion. Messrs. Guild & Martin, 
opposed. 


REED J.: The motion to set aside the levy is rested upon the 
insistence that all the property returned by the sheriff was not the legal, 
but the equitable, property of George A. Ballantine. The pertinence of 
this insistence rests upon the line of cases in this state which declare that 
only legal interests are subjects for writs of attachment. It is, however, 
insisted by the plaintiff in attachment that since the enactment of the 
statute of 1901 (P. L. 1901, p. 60) the interests which George A. Bal- 
lantine holds under the respective wills of Peter Ballantine and Peter H. 
Ballantine have become liable to levy under a writ of attachment. This 
act provides as follows: “A legacy or distributive share of an estate in 
the hands of an executor, administrator or trustee may be attached in 
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an action against the legatee or next of kin for his debt.” It is insisted 
that the property attached is a legacy in the hands of a trustee for the 
benefit of the defendant, George A. Ballantine. 

For the solution of the question thus raised, it is essential that the 
character of the interests attached under the present writ shall be ex- 
hibited. As already remarked, the interests attached are those arising 
from the will of Peter Ballantine, as well as the interests of the defend- 
ant under the will of Peter H. Ballantine. George A. Ballantine, the 
defendant, is the son of Peter H. Ballantine, and the grandson of Peter 
Ballantine. Peter H. Ballantine, his father, died before the death of 
Peter Ballantine, his grandfather. The grandfather, Peter Ballantine, 
after the death of his son Peter H. Ballantine, executed a codicil to his 
former will; and the rights attached are alleged to arise under this 
codicil. By the terms of the codicil, the grandfather directed his ex- 
ecutors to pay, assign, and make over to three trustees, in trust, for 
purposes thereinafter expressed all the part of his estate which by his 
will be bequeathed to his son Peter H. Ballantine, to be held by said 
trustees in trust for the benefit of the widow and the descendants of the 
said Peter H. Ballantine. The trustees were directed to pay to each 
child of Peter H. Ballantine when it attained the age of 21 years $5,000. 
After directions for the investment of the corpus of the share of his son 
Peter H. Ballantine, the testator directed that the profits from the fund 
should be annually divided among the children of Peter H. Ballantine, 
the share to be paid to each as he reached the age of 21 years. This 
will also provides that any child of Peter H. Ballantine who has reached 
the age of 21 years may dispose by will of a designated part of his share. 
The will also provides that when George A. Ballantine shall reach the 
age of 24 years the trustees shall assign and deliver to him another part 
of his share, and when he arrives at the age of 30 years another portion 
of his share; the latter payment to be made if the trustees shall deem 
such payment for the advantage and benefit of George A. Ballantine. 
The remainder of the fund is to be held by the trustees during the life 
of the defendant, and the income paid to the defendant. This, briefly 
stated, is the scheme of the will of the grandfather of the defendant. The 
will of his deceased father, Peter H. Ballantine, provides that each child 
of the testator is to receive $5,000 when attaining the age of 21 years. 
The remaining estate is to be held by the testator’s executors in trust, 
and the income is to be paid to the widow until the youngest child at- 
tains the age of 21 years. Then one-third of the income is to be paid 
to the widow, if living, and the rest of the income to his four children, 
including George A. Ballantine, equally. One-fifth of his share of the 
estate is to be paid over absolutely to George A. Ballantine on his 
reaching the age of 21 years; two-fifths of his share when he reaches 
the age of 28 years, providing the widow, if living, and the executors, 
approve ; and the remaining one-fifth is to be held by the executors dur- 
ing the life of the defendant, George A. Ballantine. 

It seems admitted in the case that the defendant is over 40 years 
of age. It does not appear, but will be assumed, that the portions of 
the fund which the trustees were unconditionally directed to pay to 
George A. Ballantine, were paid at the respective ages attained by the 
defendant; and this assumption will apply to those payments which were 
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to be made in the discretion of the trustees or of the widow and ex- 
ecutors, inasmuch as no point is made in the plaintiff's briefs that the 
attachment reaches any portion of the corpus of the defendant’s share. 
The alleged attachable interest, it is insisted, is the right of the de- 
fendant to receive the income from the corpus for life, as it accrues. 
The question thus presented is whether the income from an estate held 
by trustees, the income to be paid by the trustees to the beneficiary, is 
attachable for a debt of the beneficiary. Before the amendment to the 
attachment act already set out, a pecuniary legacy, not chargeable upon 
real estate, in the hands of an executor, was not subject to attachment. 
Woodward v. Woodward, 8 N. J. Eq. 127. The immunity of a 
pecuniary legacy rested upon the fact that it was not payable by the 
executor or administrator without a bond of indemnity, and there was 
no provision under the attachment act for indemnifying an executor or 
administrator. If section 5 (page 159) of the revised attachment act 
had contained the words “a legacy or distributive share in the hands of 
an executor or administrator may be attached in an action against the 
legatee or next of kin for his debt” it would seem clear that the purpose 
of the legislation was to change the old rule and put a pecuniary legacy 
in the class of attachable credits. The addition of the word “trustee” 
to the words “executor and administrator” must have been made in pur- 
suance of some legislative purpose. That the words “income from per- 
sonal property,” when conferred upon a beneficiary under a will is a 
legacy, cannot be doubted. 18 Enc. of Laws, 799; Cullom v. Atty. 
Gen. L. R. 1 H. L. 190. When the personal corpus is in the hands of a 
trustee, and the income payable by the trustee, the unpaid income is 
literally a legacy in the hands of a trustee. The defendant insists, how- 
ever, that while the right to attach this income may come within the 
literal words of the statute, nevertheless such a right is not included 
within the legislative intention. It is pointed out that such a right was 
not theretofore reachable in equity, nor reachable at law under the 
statutes to compel discovery. Hardenburg v. Blair, 30 N. J. Eq. 645. 
Stirred, perhaps, by the concluding sentence in the opinion de- 
livered in the last-mentioned case, the Legislature in the following year 
(P. L. 1880, p. 274) enacted a statute which subjected the income of 
property or money or things in action held in trust for the debtor to 
the payment of the latter’s debts, although the trust was created by 
some person other than the debtor himself, provided the income should 
exceed four thousand dollars. Also in 1901 (P. L. 1901, p. 372), in a 
supplement to an act respecting executions, it was provided that, 
should it be disclosed upon the examination of any judgment debtor 
that said debtor was entitled to, or was in receipt of, an income, or any 
property or money or interest in kind, held in trust for the debtor, ex- 
cept such trust funds as are now exempt by law, then it should be law- 
ful for the judge granting the order for discovery and examination, 
upon the return of such discovery and examination, to direct the judg- 
ment debtor to make payment at stated periods in an installment, and 
upon such terms and conditions as the said judge may direct out of said 
income on account of the unsatisfied judgment. Also in the revised 
chancery act (P. L. 1902, p. 535, 73), it is provided that if it shall ap- 
pear that any person owes a debtor, or holds money or property in 
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possession or action in trust for him, or for his use, and the income 
from such property does not exceed the sum of $4,000, it shall be lawful 
for the chancellor to make an order forbidding the payment of such 
debt, or the transfer of such property or moneys by or to the said 
debtor until such further order. 

It may be remarked that the effect of the third section of the act o1 
1901 in the case of a trust of the kind now under consideration is not 
clear; but, assuming that upon no proceeding could the income of trust 
property held in trust when the trust is created by a person other than 
the debtor be reached by a creditor, unless the income was in excess of 
$4,000, it does not follow that the literal force of the attachment act is 
to be modified by this consideration. The primary rule of statutory 
construction is to give words their literal significance, unless it clearly 
appears from the text and purpose of the statute that a different mean- 
ing is to be attributed to them. We see nothing in the act or in the 
purpose to change its literal meaning. 

We think, therefore, that the income from the personal fund held in 
trust is a legacy in the hands of a trustee, and therefore is attachable. 

The motion to set aside the service of the writ is denied.—(68 Atl. 
p. 1114). 


RECENT STATE DECISIONS OF GENERAL INTEREST. 
(Chiefly Concerning Matters of Practice). 


Error—Review—Discretion of Lower Court—Amendments—As- 
signments.—The granting or refusal of amendments to pleadings is in 
the discretion of the trial court, and is not assignable for error. Prior 
to the statute permitting the assignee of a chose in action to sue in 
his own name, and at common law, it was necessary to sue in the name 
of the assignor with power in the assignee to control the suit and re- 
ceive the proceeds. The statute permitting an assignee of a chose in 
action to sue in his own name does not require that the suit be in the 
name of the assignee, and where plaintiff instituted suit against defend- 
ant, and, pending the suit, assigned his right of action, his assignee was 
entitled to continue the suit in plaintiff's name, though the suit was not 
commenced for the benefit of any person other than plaintiff. (Elsberg 
v. Honeck, N. J. Supreme, Feb. 24, 1908. Opinion by Bergen, J. 
Rep. in 68 Atl. Rep. 1090.) 


Evidence—Judicial Notice—Ordinances.—A municipal court takes 
judicial notice of the ordinances of that particular municipality. Upon 
the review of a judgment of a municipal court, the appellate court will 
in support of such judgment judicially notice municipal ordinances of 
which the court below was at liberty to take notice. (Galen Hall Ce. 
v. Atlantic City, N. J. Supreme, Feb. 24, 1908. Opinion by Garrison, 
J. Rep. in 68 Atl. Rep 1092.) 


Municipal Corporation—Ordinances—Proof—Repeal by Implica- 
tion—Certiorari—Review.—The book in which the ordinances of a 
town are engrossed and signed by the town clerk as required by P. L. 
1895, p. 228, § 27, is sufficient prima facie proof of the existence and 
due publication of an ordinance therein contained in view of section ], 
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p. 443, P. L. 1907. An ordinance is not repealed by implication when 
another ordinance not inconsistent therewith, and not covering the 
same field, is subsequently passed. Where a writ of certiorari is used 
as a writ of error to review the action of a lower court, not a special 
statutory tribunal, the Supreme Court will not review findings of fact 
if there is any evidence to support the findings. (Town of Montclair 
v. Scola, N. J. Supreme, April 7, 1908. Opinion by Trenchard, J. 
Rep. in 69 Atl. Rep. 451.) : 


Mortgages—Foreciosure—Sale—Confirmation—Defects in Title— 
Notice to Bidders—Relief from Bid.—The only office of a written ob- 
jection to the confirmation of a sheriff's sale in foreclosure under the 
act of March 12, 1880 (P. L. p. 255), and rule 205 of this court, is to 
urge the overthrow of the sale upon the soie ground that the property 
did not bring the highest and best price that could be obtained for it in 
cash; and an attack upon the sale on any other ground must be made 
the basis of independent action. Semble, that such action may be by 
petition in the cause in which the sale was made. The act of April 
20, 1906 (P. L. p. 269), is intended to require notice to prospective bid- 
ders at foreclosure sales of any defect in or cloud upon the title which 
would render it unmarketable. or of the existence of any lien or incum- 
brance upon the premises, and one having notice of any such defect, or 
cloud, or lien, or incumbrance, has no standing to be relieved from his 
bid, because he did not obtain that notice in the manner and form pre- 
scribed by the statute. The object of the act of April 20, 1906 (P. L. p. 
269), is to relieve bidders at foreclosure sales from having unmarket- 
able or incumbered titles thrust upon them, when they had no notice 9 
the estate or interest to be seld, or of the defects in the title, or liens or 
incumbrances hereon, with the approximate amount thereof; and one 
who has notice should not be relieved under the act referred to, no 
matter how he acquired that notice. The statute is entirely remedial, 
and should not be extended to one whose claim to the remedy is with- 
out equity. A defendant who made the mortgage foreclosed, and who 
also made a prior mortgage upon the same premises, will not be heard 
to say that he should be relieved of his bid because no notice of the 
prior mortgage on the premises was inserted in the notice and adver- 
tisements of sale and in the conditions of sale; for, having created the 
situation against which he asks to be relieved, and seeking to take ad- 
vantage of that situation, he is, with respect to it, without equity. 
(Oakley et. ai. v. Shaw, N. J. Chancery, March 2, 1908. Opinion by 
Walker, V. C. Rep. in 69 Atl. Rep. 462. 

Taxation—Inheritance Tax—Corporate Stock—Non-residents.— 
Shares of stock of a New Jersey corporation represented by certificates 
held by a non-resident at the time of his death at his domicile outside of 
the state, passing by his will to persons not exempt under the New 
Jersey law, are liable to the succession tax imposed by the inheritance 
tax act of 1894 (P. L. 1894, p. 318, § 1). (In re Delano’s Estate, N. J. 
Prerogative, March 28, 1908. Opinion by Pitney, Ordinary. Rep. in 
69 Atl. Rep. 482.) 

Taxation—Inheritance Tax—Property Subject—Shares of Stock— 
“Property Within Staie’—Situs for Taxation—The tax imposed by 
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the collateral inheritance tax of this state upon the passing of a de- 
cedent’s property to strangers or collateral kindred is not a tax upon 
property, but an excise upon the devolution of property, in fine, is a 
succession tax. Such succession tax attaches to all property in this 
state that comes within its category regardless of the place of resi- 
dence of the late owner of such property. For the purposes of this 
tax shares of stock in a corporation organized under the laws of this 
state are “property within this state’’ without regard to the place of 
residence of the stockholder, or the place of deposit of the certificates 
of stock, or the location of the property owned by the corporation, or 
the place where its business is carried on. Stock in a corporation re- 
garded as the proprietary right that the stockholder has in the anoma- 
lous species of incorporeal property that comes into existence under the 
laws of the state in which the corporation is organized is itself “prop- 
erty within such state’’ in the sense that it has its abiding situs there 
for all matters appertaining to sovereignty, among which is the levying 
of an impost upon the devolution of such proprietary right on the death 
of its owner. Although stock in a New Jersey corporation is personal 
property, its situs for the purposes of legislation imposing a tax upon 
the right of succession thereto is to be determined by the inherent 
nature of such property, and not by the legal fiction mobilia personam 
sequuntur. Thus determined the situs of every share of stock in every 
company incorporated in this state is with respect to such legislation 
within this state without regard to the place of residence of its late 
owner, or the place of deposit of the certificates of stock. Shares of 
stock of a New Jersey corporation represented by certificates held by 
a non-resident at the time of ‘this death at his domicile outside of this 
state, which pass by ‘this will to persons not exempt by our law, are 
liable to the succession tax imposed by “An act to tax interstates’ es- 
tates, gifts, legacies, devises and collateral inheritance in certain cases” 
approved May 15, 1894 (P. L. 1894, p. 318, c. 210). (Neilson, et. al v. 
Russell, N. J. Supreme, March 28, 1908. Opinion by Garrison, J. 
Rep. in 69 Atl. Rep. 476.) 


Corporations—Foreign Corporations—Service of Process.—Ser- 
vice of process upon a local freight agent of a foreign corporation, who 
was only a subordinate employe of the corporation, having no express 
authority to receive the process, and no general charge over its cor- 
porate concerns, and no such connection with the business out of which 
the cause of action arose as might fairly support an inference that he 
had authority to represent the corporation for the purpose of service, is 
not binding on the corporation. (Erie R. Co. v. VanAllen, N. J. 
Supreme, March 27, 1908. Opinion by Trenchard, J. Rep. in 69 Atl. 


Rep. 484.) 


New Trial—Scope—Duty to Settle Issues to be Submitted.— 
Where a new trial is granted the unsuccessful party on the ground of 
newly discovered evidence which has a bearing only on the question of 
liability, and the successful party wishes to abide by the finding of the 
first jury on the quantum of damages, he should notify the court and 
have the issues to be submitted to the second jury restricted before en- 
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tering upon the new trial to the question of liability alone, and he can- 
not be permitted to speculate upon the chance of obtaining a larger 
verdict on the second trial with the right to enforce it if successful, and 
to repudiate it and hold to his first verdict if the second one should be 
for a less amount. (More-Jonas Glass Co. v. West Jersey & S. S. R. 
Co., N. J. Supreme, March 27, 1908. Opinion by Gummere, C. 
Rep. in 69 Atl. Rep. 491.) 
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STATE NOTES. 


Mr. Richard V. Lindabury, of 
Newark met with some injuries in 
the recent wreck of the ‘Bankers’ 
Express” on the D. L. & W. R. R. 
Mr. Lindabury with others was 
going from his home in Bernards- 
ville to Newark. The accident was 
a bad one, but the only result to 
Mr. Lindabury was a wounded leg. 

Mr. Edward T. Moore, of Pass- 
aic, son of the late highly respected 
Thomas L. Moore, has announced 
a partnership for the practice of 
law with John Scott Davison, at 
215 Main ave., Passaic. When Mr. 
Moore’s father died he was in the 
enjoyment of a large and lucra- 
tive practice. 





THE REVISION COMMISSIONERS. 


Alan H. Strong, of New 
Brunswick, has been appointed to 
the place on the Commission to 
revise the New Jersey Statutes 
which ex-Chancellor Magie declin- 


Mr. 


ed to accept. The Commissioners 
now consist of ex-Governor Werts, 
Joseph L. Munn and Alan H. 
Strong. Their salary is $3,000 
each. 





APPOINTMENTS BY THz GOV- 
ERNOR. 


Governor Fort has announced 
his appointments to the various 


commissions created by the last 
Legislature, coupling with it a 
comprehensive statement, in which 
he says at the beginning: 

“In selecting the various com- 
missions which have been appoint- 
ed to-day by authority of the Leg- 
islature, or otherwise, it has been 
my purpose to secure men of entire 
independence along the several 
lines and who are free from any 
complications or prejudices.” 

The appointments are as fol- 
lows: 

Commission to Investigate State 
Excise Matters—Charles J. Fisk, 
Union; Caleb Van Husen Whit- 
beck, Bergen; J. Kearney Rice, 
Middicoex : John Howe, Essex; T. 
Frank Appleby, Monmouth ; Peter 
Backes, Mercer; George G. Smith, 
Ocean. 

Hudson River Bridge Commis- 
sion—Anthony R. Kuser, Somer- 
set; Victor L. Mason, Passaic; 
Frank R. Long, Bergen; Edwin D. 
Smith, Union; Frederick N. Eber- 
hard, Hudson. 

Vacancy on Commission to Re- 
vise the Public Statutes—Alan H. 
Strong, Middlesex. 

Member of the Commission for 
the Protection of Fish in the Dela- 
ware River—The Rev. Dr. Henry 
Vandyke, Mercer. 

Commission to Suggest a Law 
for Taxation of Banks, Trust Com- 
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panies and Savings Banks and the 
Like—John O. H. Pitney, Essex; 
Bloomfield H. Minch, Cumber- 
land; Dilliam H. Davis, Hudson; 
Albert M. Bradshaw, Ocean; G. 
Hayes Lippincott, Atlantic. 

Industrial Educational Commis- 
sion—George L. Howe, Essex; 
John W. Ferguson, Passaic; 
George D. Tennant, Hudson; An- 
drew F. West, Mercer; William 
A. Bainbridge, Union. 

Blind Commission— James J. 
Stanton, Sussex; Richard C. Jenk- 
inson, Essex; Mrs. Frank B. Col- 
ton, Essex; Miss Emily M. Roeb- 
ling, Mercer; Algernon A. Os- 
borne, Essex. 

Dependency and Chime Com- 
mussion—Michael T. Barrett, Es- 
sex; Emily E. Williamson, Union; 
Caroline B. Alexander, Hudson; 
B. B. Bobbitt, Monmouth; Dr. 
Charles A. Rosenwasser, Essex; 
Ernest. A. Boom, Camden; Ben- 
jamin Murphy, Hudson; Edward 
A. Ransom, Jr., Hudson. 

Delaware River Bridge Com- 
mission—Snowden Haines, Bur- 
lington: George A. Angle, War- 
ren: Charles G. Roebling, Mercer. 

Auditor of Acccounts—Wm. E. 
Drake, Mercer. Mr. Drake named 
as his assistants, with the consent 
of the Governor, Theodore B. 
Guerin, of Essex, and Alexander 
Bishop, of Essex. 





LAWYER’S LICENSE OF 1763. 


“By His Excellency the Honor- 
able Robert Monckton, Esquire, 
Captain General and Governor-in- 
Chief in and over the Province of 
New York and the Territories de- 
pending thereon in America, Vice- 
Admiral of the same and Major 
General of his Majesty's Forces. 


“To all to whom these Presents 
shall come or may concern, Greet- 
ing: 

“Know ye that being well as- 
sured of the ability and learning of 
Benjamin Helme, Gentleman; I[ 
have thought fit to appoint him an 
Attorney-at-Law, hereby authoriz- 
ing him to appear in all his Ma- 
jesty’s Courts of Record within the 
Province of New York, and there 
to practice as an Attorney-at-Law, 
according to the Laws and Cus- 
toms of that part of Great Britain 
called England, and the Laws and 
Customs of the said Province, and 
all judges and justices and others 
concerned, are hereby required to 
admit him accordingly. 

“Given under my hand and Seal 
at Arms at Fort George in the City 
of New York the twenty-ninth day 
of April, in the year of our Lord 
one thousand seven hundred and 
sixty-three, and of His Majesty’s 
reion the third. 

ROBERT MONCKTON. 

‘By his Excellency’s Command. 

Geo. Bangar, D. Sec’y.” 

(The following endorsement ap- 
pears on the back of the license). 

“New York Supreme Court 
30th April, 1763. 

The within Lycence being read 
and allowed Benjamin Helme Gen- 
tleman therein named took and 
subscribed the usual oaths repeat- 
ed and subscribed the Declaration 
by law appointed and then took 
oath well and truely to demean 
himself in the practice of an Attor- 
ney. 

“Geo. Bangar, D. Clerk.” 





JUDICIAL PETULANCE. 


At the dinner given to Justice 
David Leventritt, of the New York 
Supreme court by the Lawyers As- 
sociation of the County of New 
York on June 4, Governor Hughes 
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in the course of his speech took oc- 
casion to make some remarks 
which could be read with profit not 
only by judges but by lawyers. 

“| have never thought,” said the 
Governor, “that petulance was a 
necessary adjunct to the discharge 
of legal business or that it was a 
sign of greatness. I have never 
thought that it was necessary for 
a man to be impatient and discour- 
teous to lawyers in order to be a 
great judge. I know that some of 
the men most renowned in the an- 
nals of the bench have had infirmi- 
ties of temper, but it has detracted 
from the efficiency of their work, 
not added to it.” 





PET ANIMALS IN WILLS. 


A. T. Newbold, the Salford 
brewer, who has left his grey- 
hound, Wildfire II, an annuity of 
£25, is one of many recent testa- 
tors who have remembered their 


pet animals in their wills. 


A farmer near Toulouse who 
died a short time ago left his en- 
tire estate to “my red horse,” one 
John Spooner, of Chicago, be- 
queathed £400 to his dog “in re- 
cognition of his synzpathy and ten- 
der nursing when I was seriously 
ill,’ and the will of a Mr. Garland 
contained this clause, “I bequeath 
to my monkey Jacko the sum of 
£100 per annum, and to my faith- 
ful dog Shock and my well be- 
loved cat Tib, a pension of five 
pounds.” 

Dr. Christians, of Venice, left 
60,000 florins for the maintenance 
of his three dogs, a Mr. Harper 
settled £100 on his “young black 
cat,” and a Frenchman named 
Souchat left his entire fortune to 
his tortoise. 

A good many years ago an old 
lady bequeathed her pet parrot to 
Queen Victoria, with 100 guineas 
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a year for its keep, on the amusing 
condition that “her Majesty pub- 
licly exhibits it before her court 
twice a year to prove that the per- 
son entrusted with its care has not 
wrung its neck.”—Westminster 
Gazette. 





N. J. BAR EXAMINATIONS, JUNE 
TERM, 1908. 


ATTOR™EYS’ QUESTIONS, 

1. A city, in lieu of its usual ap- 
propriation for the poor, appropri- 
ated the same amount to the Soci- 
ety for the Relief of Poverty. The 
City Treasurer refused to pay the 
money to the society. Can it en- 
force his doing so? 

2. What is a base or determin- 
able fee? 

3. A deed was dated and ack- 
nowledged on March Ist, and de- 
livered on March 2d. When did 
the title pass? 

4. A man let his farm and the 
herd of cows thereon to another 
ior one year. Who was entitled to 
the calves born within the year. 

5. A man’s house was accident- 
ally burned. He saved a few of 
his household goods but was un- 
able to save a valuable borrowed 
chair. Upon whom must the loss 
of the chair fall? 

6. A sold to B a pair of horses 
for carriage use. A had no title to 
one of the horses and the true 
owner thereof recovered from B. 
What recourse has B against A? 

7. In action for damages for 
breach of contract the court di- 
rected a non-suit because the 
plaintiff offered no proof by which 
the jury could measure the dam- 
ages. Was the Court’s direction 
proper? 

&. A contract . contained two 
considerations, one legal and one 
illegal. Will the illegal consider- 
ation render the contract void? 
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9. After the dissolution of a 
partnership one of the partners 
acknowledged a debt of the firm 
barred by the statute of limita- 
tions. Did his acknowledgment 
take the debt out of the statute as 
to the other partners? 

10. How may an agency be 
created? Must it be established 
before any act of agency is done? 

11. Is the following instrument 
a negotiable promissory note? 

“Rahway, N. J., Jan. 3, 1908. 

“TI promise to pay to William 
Jones, or order, one thousand dol- 
lars, when I sell my factory build- 
ing at 22 Main street. Value re- 
ceived. JoHN WHITE ”’ 

12. A testator bequeathed $1,- 
000 to his nephew, who was one of 
the two witnesses to his will. The 
other witness died in the testator’s 
lifetime. (a) Can the will be pro- 
bated? (b) Can the nephew take 
under the will? 

13. A testator gave a legacy to 
his son and another to a friend, in 
no wise related to him. Both the 
son and the friend predeceased the 
testator. Each left a child who 
survived the testator. Did these 
legacies lapse? 

i4. A mortgaged lands to B, 
who proceeded, with A’s consent, 
to collect the rents thereof. When 
B had collected rents more than 
sufficient to satisfy the mortgage 
debt, A demanded that he be put 
in possession of the mortgaged 
lands. B refused and continued 
to collect the rents. (a) Can A 
maintain an action of ejectment 
against B? (b) If not, may he ob- 
tain relief in equity? 

15. A owed B $1,000, for pay- 
ment of which C was surety. As 
collateral, A gave B two bonds 
of the face and market value of 
$500 each. <A defaulted and the 
surety paid $500 on account, and 
claims to be entitled to be subro- 
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gated to the creditor’s right to one 
of the bonds. Is he justified in 
his claim? 

16. A deed to X contained a 
covenant that no other building 
other than a dwelling house should 
be erected on the lands. X con- 
veyed the lands but did not insert 
a similar convenant in the deed 
which he delivered, and the pur- 
chaser had no actual knowledge of 
the covenant. Will equity enforce 


this covenant at the suit of X’s 
purchaser 


grantor against the 
from X? 

17. A contracted for the ser- 
vices of B for one year. Within 
the year a business rival of A, with 
knowledge of the contract, persu- 
aded B to leave the employ of A 
and enter his employ. Has A a 
right of action against his busi- 
ness rival? 

18. A landowner contracted 
with a builder for the erection of a 
building. Through the negligence 
of the builder in the erection of the 
building a person passing on the 
street was injured. Has the in- 
jured person a cause of action 
against the landowner? 

19. A pedestrian was in immi- 
nent danger of being run down on 
a street-crossing through the reck- 
less driving of B. Had he stepped 
backward he would have escaped 
injury. In his fright he stepped 
forward and was run down. Can 
he maintain an action? 

20. Is the maintenance of a pub- 
lic nuisance, which is also a priv- 
ate nuisance, an indictable of- 
fense? 

21. A wife, to secure her hus- 
band’s bond for his own debt, 
duly executed and delivered to his 
creditor a mortgage (her husband 
joining therein) upon her separate 
land. Is the mortgage valid? 
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22. Must all or any of the direc- 
tors of a corporation of this state 
reside within the state? 

25. In an action at law, interro- 
gatories were served by plaintiff 
on defendant, and were duly an- 
swered. At the trial, defendant 
offered the interrogatories and 
answers in evidence, the plaintiff 
objecting should they be ad- 
mitted ? 

24. Is a copy of a resolution in 
the minutes of the directors of a 
corporation admissible in evi- 
dence, if the copy be certified by 
the secretary of the corporation 
under the corporate seal? 

25. In an action of convenant 
on a sealed instrument, defendant 
pleaded the general issue, and at 
the trial offered to prove that he 
had paid one-half of the amount 
due thereon. Plaintiff objected 
that the evidence was not admissi- 
ble under the pleadings. Should 


the objection be sustained? 

26. To an action for conversion 
of a horse of the value of $500, 
defended pleaded that at the time 


of the alleged conversion the 
horse was incurably sick with a 
disease of which it subsequently 
died, and that it was of no value at 
the time of the conversion. Point 
out the defects in this plea. 

27. What defects in a pleading 
at law should be objected to by de- 
murrer; and what defects by mo- 
tion to strike out? 

28. Plaintiff brought an action 
of ejectment for certain wild and 
unoccupied lands, and the defend- 
ant pleaded the statutory plea. 
Plaintiff then filed a bill in equity 
to quiet title, alleging that de- 
fendant claimed title to the land in 
question, Advise defendant how 
he may make defense to the bill. 

29. By whom musta bill in 
equity be signed? 
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30. To a bill for discovery and 
relief, defendant demurred gen- 
erally, and specified as the ground 
of demurrer that the facts stated 
in the bill did not show any right 
of discovery. The bill showed no 
right to discovery, but it did show 
a right to relief. Is the demurrer 
good? 


COUNSELORS’ QUESTIONS. 


1. One who maintained what 
was clearly a public nuisance, ap- 
plied for an injunction against an 
officer who threatened its abate- 
ment, on the ground that such 
abatenient would deprive the com- 
plainant of his property without 
due process of law. Should the 
injunction be granted? 

2. (a) Is a widow entitled to 
dower in real estate held in fee in 
trust for her husband? (b) Is a 
husband entitled to courtesy in 
real estate held in fee in trust for 
his deceased wife? 

3. A purchaser of a lot of land 
entirely surrounded by other land 
of his grantor exercised, without 
grant, a right of way over the lat- 
ter land to a public road, for some 
time. A public road was after- 
wards opened adjoining the pur- 
chaser’s land, but less convenient 
to him than the right of way 
theretofore used by him. There- 
upon the grantor forbade the pur- 
chaser longer crossing his land. 
Can he legally enforce his prohi- 
bition ? 

4. A farm was conveyed by a 
deed containing no reservation. 
At the time of the conveyance a 
large quantity of manure lay in 
the barn-vard of the farm. Did it 
pass by the deed? 

5. A hired his sound mare to B. 
When B returned her she was in- 
jured. A sued B and at the trial, 
rested after proving the damage to 
his mare. B moved to non-suit 
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because no negligence on his part 
had been proven. Should his mo- 
tion be allowed? 

6. A sold a horse to B, warrant- 
ing him to be sound. The horse 
was unsound when sold and B, on 
discovering the fact, sued A on his 
warranty. At the trial he proved 
the warranty, the unsoundness and 
the price paid, and rested. Defen- 
dant moved to non-suit because 
plaintiff had not proven that de- 
fendant knew of the unsoundness. 
Was defendant entitled to a non- 
suit ? 

7. A promised, in one writing, 
to pay C and D in three months 
$1,000, as follows: $300 to C, and 
$700 to D. He defaulted in pay- 
ment. May each of the payees 
bring a separate suit for the 
amount due him, or must both join 
in one suit for the whole $1,000? 

8. Logs from a boom, broken 
ly a freshet, were saved by a mill- 
man down the stream with the ex- 
pectation of purchasing them. The 
owner of the logs sold them after 
the freshet to B, who sued the 
mill-man for their value, after his 
refusal to recognize B as the own- 
er. The mill man defended on 
the ground that he was only liable 
to the original owner of the logs, 
they never having been delivered 
to B. Is the defense valid? 

%. A, B, and C agreed to pur- 
chase, on speculation, a cargo of 
goods in the name of A, each of 
them to own one-third of the car- 
go. They had no other business 
relations. A bought the goods 
without notice to the seller that B 
and C had any interest therein. 
The price falling before the de- 
livery of the goods, A refused to 
take them. The seller learning of 
the agreement between A, B and 
C, sued all of them as partners. 
Were they liable as partners? 


iv. A husband purchased feed 
for horses owned by his wife. The 
dealer recovered a judgment 
against the husband for the price 
of the feed. Afterward, that judg- 
ment being unsatisfied, the dealer 
first learned that the husband, in 
making the purchase, acted as his 
wife’s agent in her business, and 
thereupon sued her for the same 
claim. Can he recover? 

11. The maker, endorser and 
holder of a promissory note all re- 
sided in the town of X, where the 
note was payable. Within what 
time after maturity must notice of 
dishonor be given in order to hold 
the endorser? 

12. A, at his death, conducted a 
grocery store. What advice would 
you give the administrator of his 
estate as to the administrator’s 
right to continue the business? 

13. A testator devised as fol- 
lows: “My homestead lot I give to 
B.” His estate in this lot was in 
fee. The will contained no other 
reference to the lot, but contained 
a general residuary clause. What 
estate did B take? 

14. A owed B $100 balance on a 
running account. B assigned a half 
interest in the debt to C. Can C 
alone maintain an action either at 
law or in equity against A? 

15. A trustee, at a sale of trust 
lands held by him, purchased the 
lands through the medium of an 
agent, for his individual benefit. Is 
his title subject to attack by the 
cestui que trust? 

16. A owned two = adjoining 
tracts. He sold tract No. 1 to B, 
inserting in the deed a covenant 
that no business of any kind should 
be at any time conducted thereon, 
and reciting that the covenant was 
for the benefit of tract No. 2. A 
sold tract No. 2 to X. B sold No. 
1 to Y. Neither of these sales were 
by deed containing the restrictive 
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covenant. Can X enjoin Y from 
conducting a business on the lat- 
ter’s tract? 

17. A builder employed a car- 
penter whom he knew was an ha- 
bitual drunkard. As the result of 
the negligence of this employee, 
due to his intoxication, a fellow- 
servant was injured. Will the “fel- 
low-servant rule” protect the mas- 
ter from liability to the injured ser- 
vant? 

18. A riparian owner took water 
from the stream and sold it. The 
water taken did not appreciably af- 
fect the quantity of water in the 
stream. Did this taking of the wa- 
ter violate the rights of lower ri- 
parian Owners? 

19. A and B owned adjoining 
vacant lots. Preparatory to build- 
ing, A excavated his lot. Because 


of the formation of the soil the lot 
of B sank and part of it fell into 
the excavation. Can B maintain an 
action against A? 


20. What elements are essential 
to constitute the crime of burg- 
lary? 

21. A guardian of an infant, un- 
der his general authority, borrow- 
ed for, and applied to, the use of 
his ward $1,000, for which he gave 
this note: 

“On demand, I promise to pay 
to the order of George Turner, one 
thousand dollars, which I have 
borrowed for the use of my ward. 


(Signed) JouHn Morton, 
Guardian of Joel Morton.” 


The infant is now of age. Who 
may be sued on this note? 

22. A subscribed for $5,000 of 
the capital stock of the “Dale Min- 
ing Company,” a corporation of 
this state. In payment of the sub- 
scription he delivered, and the di- 
rectors, by resolution, accepted 
$5,000 (par value) of the negotiable 
bonds of the Valley Railway Com- 
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pany, then worth par on the mar- 
ket. Both the mining company 
and the railway company are now 
insolvent. Can the receiver of the 
mining company compel A to pay 
his subscription in cash? 

23. Plaintiff sues on a written 
contract, which is in defendant’s 
possession. How should plaintiff 
proceed to get a sufficient examin- 
ation of the document to enable 
him to prepare for trial? 

24. A written contract to build a 
fence for $200 provided, “that said 
fence shall extend from my barn 
along the road to the brook which 
crosses the same.” In a suit for 
the contract price of building the 
fence, defendant offered to show, 
by verbal evidence, that there were 
two brooks crossing the road; that 
when the contract was made the 
more distant brook was agreed on 
and intended to be referred to in 
the contract, and that the plaintiff 
had built the fence to the nearer 
brook only. Is the evidence ad- 
missible? 

25. To an action on a promis- 
sory note, defendant pleaded the 
general issue and gave notice of 
set-off, stating that plaintiff was 
indebted to him (defendant) in the 
sum of $500, being the value of a 
bale of cotton belonging to defend- 
ant, which plaintiff had taken and 
converted to his own use. (a) Is 
the notice good? (b) If not, how 
should objection to it be taken? 

26. In a suit by the payee of a 
note against the maker, defendant 
pleaded the general issue, and in 
one notice, stated as his defense 
that he had never received any 
consideration for the note, and that 
it had never been delivered. Point 
out the defect in the notice. 

27. (a) What is an affidavit of 
merits? (b) Is it required in an 
action of tort? 
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28. A foreclosure bill alleged 
that plaintiff had loaned defendant 
$1,000, and that defendant had 
made the mortgage stated in the 
bill to secure that loan. Defend- 
ant’s answer denied the making of 
the loan, but was silent as to the 
making of the mortgage. (a) Is 
the answer sufficient? (b) If not, 
how should objection be made to 
it? 

29. A mortgage was made to a 
trustee in trust to collect the in- 
terest and principal, and to pay the 
same forthwith to A and B for 
their own use. Who are necessary 
complainants to a bill to foreclose 
the mortgage? 

30. What is an interlocutory de- 
cree? 





BOOK NOTICES. 


THE LAW OF THE FEDERAL 
AND STATE CONSTITU- 
TIONS OF THE UNITED 
STATES. By Frederic J. Stim- 
son. Boston: The Boston Book 
Co., 1908. Cloth. Pp. 386. Price, 
$3.50. 


This work gives the history, or- 
igin and present tendency of Amer- 
ican Constitutions, giving in the 
first part the origin and growth of 
the American Constitution; in the 
second part the Constitutional 
principles expressed in the English 
statutes and the American Consti- 
tution; and in the third part a di- 
gest and annotations of the state 
constitutions comparing them with 
the Federal constitutions. The an- 
notations to the state constitutions 
are extensive, especially in their 
references to the cited cases. 


HANDBOOK OF THE LAW 
OF SALES. By Francis B. Tif- 
fanv. Hornbook Series. St. 
Paul: West Publishing Co.,1908. 

suckram. Pp. 534. Price, $3.75. 


This is a second and revised edi- 
tion of “Tiffany On Sales,” which, 
it is said, has been one of the most 
popular books in the series. The 
revision brings the work down to 
date. It is one of those compact 
books of references for which the 
Hornbook Series has long been 
noted. 


TREATISE ON THE LAW 
GOVERNING _INDICT- 
MENTS. By Howard C. Joyce. 
Albany: Matthew Bender & Co., 
1908. Buckram. Pp. 916. 


This is one of the new recent 
works for which there is a positive 
need. In fifteen chapters the whole 
subject of indictments is gone over, 
beginning with their nature and 
character, and ending with partic- 
ular averments, joinder of offences, 
indorsements, etc. The work seems 
to be a complete embodiment of 
the law concerning the work of 
prosecutors and grand juries, and 
contains at the end 141 precedents 
for nearly all classes of cases. De- 
cisions of every state are referred 
to, and there is a complete index. 
We commend both the matter and 
appearance of the volume. 


PRACTICAL CITIZEN SHIP. 
By Rev. Adolph Roeder. New 
York: Isaac H. Blanchard Co., 
1908. Cloth. Pp. 214. 


The author of this volume re- 
sides in Orange, this state, and has 
given a great deal of attention to 
civic matters. This work is both 
suggestive and strenuous. Mr. 
Roeder is against what he calls the 
machine in politics, and his illus- 
trations of what the machine has 
done affords food for thought. We 
cannot say that we agree with all 
his conclusions, but his ideals are 
high, and the book ought to be 
productive of good. 
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